Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

1988

State of Utah v. Kenneth Ray Thompson : Brief of
Respondent
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
David L. Wilkinson; Attorney General; Sandra L. Sjorgen; Assistant Attorney General; Attorneys for
Respondent
Stephen A. Laker; Public Defender Association; Attorney for Plaintiff
Recommended Citation
Brief of Respondent, Utah v. Thompson, No. 880158 (Utah Court of Appeals, 1988).
https://digitalcommons.law.byu.edu/byu_ca1/926

This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

fci * 1 41 mi**

UTAH
DOOI.JIVIE.ST

KF J
50
DOCKET NO. J & O l ^ E - C f t

IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff-Respondent,

Case No. 880158-CA

vs.
KENNETH RAY THOMPSON,

Priority 2

Defendant-Appellant.
BRIEF OF RESPONDENT
APPEAL FROM A CONVICTION OF POSSESSION OF A
DANGEROUS WEAPON BY A PAROLEE, A SECOND
DEGREE FELONY, IN VIOLATION OF UTAH CODE ANN.
§ 76-10-503 (1978), A CONVICTION OF BURGLARY
OF A VEHICLE, A CLASS A MISDEMEANOR, IN
VIOLATION OF UTAH CODE ANN. § 76-6-204
(1978), AND A CONVICTION AS A HABITUAL
CRIMINAL, PURSUANT TO UTAH CODE ANN.
§ 76-8-1001 (1978), IN THE SECOND JUDICIAL
DISTRICT COURT, THE HONORABLE DAVID E. ROTH,
PRESIDING.

DAVID L. WILKINSON
Attorney General
SANDRA L. SJOGREN
Assistant Attorney General
236 State Capitol
Salt Lake City, Utah 84114
Attorneys for Respondent

STEPHEN A. LAKER
Public Defender Association
2568 Washington Boulevard., #203
Ogden, Utah 84401
Attorney for Appellant

«UP ~<ooa
"UU
t.

IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Case No. 880158-CA

Plaintiff-Respondent.
vs.

Priority 2

KENNETH RAY THOMPSON,
Defendant-Appellant.

:

BRIEF OF RESPONDENT
APPEAL FROM A CONVICTION OF POSSESSION OF A
DANGEROUS WEAPON BY A PAROLEE, A SECOND
DEGREE FELONY, IN VIOLATION OF UTAH CODE ANN.
§ 76-10-503 (1978), A CONVICTION OF BURGLARY
OF A VEHICLE, A CLASS A MISDEMEANOR, IN
VIOLATION OF UTAH CODE ANN. § 76-6-204
(1978), AND A CONVICTION AS A HABITUAL
CRIMINAL, PURSUANT TO UTAH CODE ANN.
S 76-8-1001 (1978), IN THE SECOND JUDICIAL
DISTRICT COURT, THE HONORABLE DAVID E. ROTH,
PRESIDING.

DAVID L. WILKINSON
Attorney General
SANDRA L. SJOGREN
Assistant Attorney General
236 State Capitol
Salt Lake City, Utah 84114
Attorneys for Respondent

STEPHEN A. LAKER
Public Defender Association
2568 Washington Boulevard., #203
Ogden, Utah 84401
Attorney for Appellant

TABLE OF CONTENTS
Page
TABLE OF AUTHORITIES

ii

STATEMENT OF ISSUES

1

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES

1

STATEMENT OF THE CASE

2

STATEMENT OF THE FACTS

2

SUMMARY OF ARGUMENT

3

ARGUMENT
POINT I

CONCLUSION

THE EVIDENCE INTRODUCED AT TRIAL
WAS SUFFICIENT TO FIND THAT
DEFENDANT WAS IN POSSESSION OF A
DANGEROUS WEAPON WHILE ON PAROLE
FOR A FELONY

3
7

TABLE OF AUTHORITIES
CASES CITED
State v. Baqley, 681 P.2d 1242 (Utah 1984)

5

State v. Gabaldon, 735 P.2d 410 (Utah App. 1987)

4

State v. Tanner, 675 P.2d 539 (Utah 1983)

4,5

State v. Walker, 743 P.2d 191 (Utah 1987)

4,5

State v. Wright, 744 P.2d 315 (Utah App. 1987)

5

STATUTES AND RULES
Utah Code Ann. S 76-6-204 (1978)

1

Utah Code Ann. S 76-8-1001 (1978)

1,6

Utah Code Ann. S 76-10-503 (1978)

1

Utah Code Ann. § 78-2a-3(2)(e) (1987)

1

ii

IN THE UTAH COURT OF APPEALS
STATE OF UTAH,

I

Plaintiff-Respondent,
v.

:

Case No. 880158-CA

i

KENNETH RAY THOMPSON,

:

Defendant-Appellant.

Priority No. 2

t

BRIEF OF RESPONDENT
JURISDICTION AND NATURE OF PROCEEDINGS
This appeal is from a conviction of Possession of a
Dangerous Weapon by a Parolee, a second degree felony, in
violation of Utah Code Ann. § 76-10-503 (1978), a conviction of
Burglary of a vehicle, a class A misdemeanor, in violation of
Utah Code Ann. S 76-6-204 (1978), and a conviction as a habitual
criminal, pursuant to Utah Code Ann. § 76-8-1001 (1978), in the
Second Judicial District Court.

This Court has jurisdiction to

hear the appeal under Utah Code Ann. § 78-2a-3(2)(e) (1987).
STATEMENT OF ISSUES PRESENTED ON APPEAL
Whether the evidence introduced at trial was sufficient
to support the trial court's conviction finding defendant guilty
of possession of a dangerous weapon while on parole for a felony.
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
Utah Code Ann. S 76-8-1001 (1978)
Any person who has been twice convicted,
sentenced, and committed for felony offenses
at least one of which offenses having been at
least a felony of the second degree or a
crime which, if committed within this state
would have been a capital felony, felony of

the first degree or felony of second degree,
and was committed to any prison may, upon
conviction of at least a felony of the second
degree committed in this state, other than
murder in the first or second degree, be
determined as a habitual criminal and be
imprisoned in the state prison for from five
years to life.
STATEMENT OF THE CASE
Defendant was charged by information with one count of
Possession of a Dangerous Weapon by a Parolee, a second degree
felony, and one count of burglary of a vehicle, a class A
misdemeanor.

In addition, the information charged that defendant

was believed to be a habitual criminal as defined under Utah Code
Ann. S 76-8-1001 (1978).

Defendant was convicted as charged in a

bench trial held on July 2, 1984, in the Second Judicial District
Court, in and for Weber County, State of Utah, the Honorable
David E. Roth, Judge, presiding.

Defendant was sentenced by

Judge Roth on July 2, 1984 and resentenced, upon stipulation, on
August 31, 1987, to two indeterminate sentences of one to fifteen
years and one indeterminate sentence of five to life, all
sentences to be served concurrently at the Utah State Prison.
STATEMENT OF FACTS
On December 19, 1987 a search for a reported prowler
and auto-burglary suspect led police officer Mike Donohoe of the
Roy Police Department to a street culvert where defendant hid
(TR. 11-17).

Recruiting the assistance of another officer to

cover one end of the culvert, Officer Donohoe approached
defendant from the other end (TR. 18). As he entered the culvert
with his flashlight shining in, Office Donohoe saw defendant
holding a pair of gloves in one hand and a brown object in the
-2-

other.

He watched as defendant put the brown object on the

bottom of the culvert.

Once next to defendant, Officer Donohoe

identified the brown object, which defendant had put down, as a
.22 caliber handgun (TR. 27-28).

Defendant was dragged out of

the culvert and arrested (TR. 19).
At the time of the arrest, defendant was on parole from
the Utah State Prison for three separate felonies (TR. 31-32).
SUMMARY OF ARGUMENT
Evidence introduced at trial, including the testimony
of a police officer who saw defendant in possession of a gun was
sufficient to warrant the trial court's verdict finding defendant
guilty of possession of a dangerous weapon by a parolee.
Defendant's present conviction of a second degree
felony coupled with his two prior felony convictions warrant the
trial court's conviction of defendant as a habitual criminal,
pursuant to Utah Code Ann. § 76-8-1001 (1978).
ARGUMENT
POINT I
THE EVIDENCE INTRODUCED AT TRIAL WAS
SUFFICIENT TO FIND THAT DEFENDANT WAS IN
POSSESSION OF A DANGEROUS WEAPON WHILE ON
PAROLE FOR A FELONY.
The record clearly shows and defendant does not argue
otherwise, that at the time of his arrest on the present charges,
he was on parole for a felony offense.

Defendant contends,

however, that the .22 caliber gun found in the culvert where he
was apprehended was not his but was, at most, placed there by the
Roy Police who allegedly "don't like him" (Br. of App. at 4).
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At the time of defendant's trial, the following
standard of review of insufficiency of evidence claims applied:
The standard for determining sufficiency of
the evidence is that the evidence be "so
inconclusive or so inherently improbable that
reasonable minds could not reasonably believe
defendant had committed a crime." State v.
Romero, 554 P.2d 216, 219 (Utah 1976). In
determining whether evidence is sufficient,
the Court will review the evidence* and all
inferences which may reasonably be drawn from
it in the light most favorable to the jury
verdict. State v. Kerekes, 622 P.2d 1161,
1168 (Utah 1980). Unless there is a clear
showing of lack of evidence, the jury verdict
will be upheld. State v. Logan, 563 P.2d
811, 814 (Utah 1977).
State v. Gabaldon, 735 P.2d 410 (Utah App. 1987).
This standard of review applied to bench trials as well
as jury trials.

See State v. Tanner, 675 P.2d 539 (Utaii 1983).

However, the Utah Supreme Court has recently abandoned the
position adopted in Tanner.

In State v. Walker, 743 P.2d 191

(Utah 1987), the Utah Supreme Court stated:
We further specify that we will hereafter
apply the standard of review adopted in this
case to bench trials in criminal cases and
not the standard in State v. Isaacson, State
v. Tanner, and State v. Petree. In that
regard, we abandon the pre-Rule 52(a)
position that the standard of review in
criminal cases must be the same for both jury
and bench verdict.
Walker, 743 P.2d at 193.
Under the Walker standard, in reviewing an
insufficiency of evidence claim, the appellate court must not set
aside the lower court's verdict unless it is clearly erroneous.
Id. at 193 (adopting Utah R. Civ. P. 52(a) (1987)).

The clearly

erroneous standard requires that "if the findings (or the trial
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court's verdict in a criminal case) are against the clear weight
of the evidence, or if the appellate court otherwise reaches a
definite and firm conviction that a mistake has been made, the
findings (or verdict) will be set aside."
193.

Walker, 743 P.2d at

However, the application of this standard to bench trials

"does not eliminate the traditional deference afforded the factfinder to determine the credibility of the witnesses."

State v.

Wright, 744 P.2d 315, 317 (Utah App. 1987) (citing Utah R. Civ.
P. 52(a); State v. Baqley, 681 P.2d 1242, 1244 (Utah 1984)).
Given the express prospective application of Walker,
this Court should review defendant's insufficiency claim in the
instant case under Tanner.

However, even if this Court applies

the standard of review set forth in Walker, the evidence
presented at trial clearly supports the lower court's verdict.
At trial, two witnesses testified that they saw a brown object in
defendant's hand.

One of the witnesses saw the trajectory of the

object from defendant's hand to the floor of the culvert, and
then discovered it to be a .22 caliber gun seconds later.
Although defendant testified under oath that the gun
was not his, the lower court was not bound to believe his
testimony.

Contrary to what defendant seems to think, the fact

that he pled guilty to another charge arising from the same
incident does not necessarily affect his credibility as to the
charge of Possession of a Dangerous Weapon.

Therefore, this

Court should defer to the lower court's judgment of defendant's
credibility and affirm that court's verdict.
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This Court should also affirm the lower court's
conviction of defendant as a habitual criminal pursuant to Utah
Code Ann. S 76-8-1001.

Utah Code Ann. $ 76-8-1001 provides as

follows:
Any person who has been twice convicted,
sentenced, and committed for felony offenses
at least one of which offenses having been at
least a felony of the second degree or a
crime which, if committed within this state
would have been a capital felony, felony of
the first degree or felony of second degree,
and was committed to any prison may, upon
conviction of at least a felony of the second
degree committed in this state, other than
murder in the first or second degree, be
determined as a habitual criminal and be
imprisoned in the state prison for from five
years to life.
In the instant case, defendant's record shows that he was
previously convicted, sentenced and committed to the Utah State
Prison for two felony offenses to wit:

Theft, a second degree

felony in Weber County, State of Utah, in January 1980, and
Burglary, a third degree felony in Weber County, State of Utah,
in September 1981 (R. 3, TR. 50-51).

Defendant was convicted,

sentenced and committed to the Utah State Prison for a second
degree felony offense, to wit, Possession of a Dangerous Weapon
by a Parolee, in the instant case.
Based on that information, Judge Roth's conviction of
defendant pursuant to Utah Code Ann. § 76-8-1001 was proper.
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CONCLUSION
Based upon the foregoing, respondent respectfully
requests that defendant's convictions be affirmed.
DATED this O^"*

day of August, 1988.
DAVID L. WILKINSON
Attorney General
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., I SANDRA L. SJOGREN
rd L Assistant Attorney General
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